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OIL AND GAS LEASE SALE PROTEST
(Filed Pursuant to 43 C.F.R. §§ 4.450-2 and 3120.1-3)

June § 8 Lease Sale State of

The Theodore Roosevelt Conservation Partnership (“TRCP”) hereby protests the
inclusion of certain parcels in the above refcrenced Iease sale as advertised by the Burcau of
Land Management (“BLM™) on April 18, 2008. TRCP requests the following parcels be
withdrawn from sale because they: 1) Contain designated elic and mule deer crucial winter range
and migration routes, or 2) contain designated ctucial pronghotn fawning habitat, or 3) contain
vital habitat for greater sage grouse: '

UTUS6170; UTUB6171; UTU86172; UTU86174; UTUS6175; UTUS6LT6; UTUBG177;
UTU86178; UTUB6179; UTUS6180; UTU86181; UTUS6182.

BACKGROUND ON TRCP'S INTEREST

TRCP is a national non-profit (26 U.S.C. § 501(cX3)) conservation orgenizdtion
dedicated to guarantesing every American a place to hunt and fish, particularly on public lends.
TRCP accomplishes its goal three ways: 1) Ensuring access to public lands, 2) ensuring
adequate funding for natural resource agencies, and 3) helping to conserve fish and wildlife
habitats. TRCP has formed, with various partners, a Fish, Wildlife, and Energy Working Group,
compriscd of some of the country's oldest and most respected hunting, fishing, and conservation
organizations, With over 113,000 individual members in the U.S. and over 1000 individual
membets in Utah, TRCP is working hard to ensure that the development of oil and gas resources
on public lands in the West is balanced with the needs of fish and wildlife resources, but is
concerned that the rapid pace of development is precluding BLM from managing these resources
as required by the Federal Land Policy and Management Act (“FLPMA™), 43 US.C, § 1701 et

seq.

TRCP is especially concerned with the fate of elk, pronghorn, mule deer, and greater sage
grouse and the recreational opportunities they provide tens of thousands of sportsmen each fall in
Utah. Without comprehensive habitat management planning, closely coordinated with the Utah
Division of Wildlife Resources (UT-DWR), leasing and development of encrgy resources within
crucial big game winter range, fawning habitat, and migtation routes, or within sage grouse




habitat, can have a devastating impact on those wildlife resources and the hunting opportunitics
they alford.

[HE IMPORTANCE OF KEY HABITATS

The Utah Division of Wildlife Resources (UTDWR) hag stated in its Statewide Management
Plan for Mule Deer that “Mule deer are the most important game animal in Utah” and that the
state has received a consistently high demand for annual mule deer harvest tags. The UTDWR
has also stated in its Statewide Management Plan for Elk that “Maintaining a diverse and high
quality elk hunting program is important to Utah sportsmen, Hunter demand for opportunity to
hunt mature bulls is high and increasing.” '

BLM generally bas identified big game as an important resource in its Resonrce Management
J_?lans (“RMP™), recognized the sensitive nature of winter ranges and migration routes, and
subsequently has applied lease stipulations and activity resttictions to prevent loss of these areas

for these purposes.

Crucial hebitats and features are ossential to mule deer, oIk, and sage grouse population sutvival,
The quantity and quality of mule decr and elk habitat is identified by UTD'WR us the primary
determiner of the health and size of mule decr and elk herds. UTDWR also identifies energy
development ag a main source of “loss or degradation of mule deer habitat,” meaning these.
habitats should retain their qualities in order to sustain populations over time (Utah Division of
Wildlife Resources Statewide Management Plan for Mule Deer Nov. 13, 2003). This means that
these habitats and features are essenttal to big game population survival, White et al., Effect of
Density Reduction on Overwinter Survival of Free-ranging Mule Deer Fawns, Journal of
Wildlfe Management 62:214-225 (1997); and Sweeney, et al., Snaw Depths Influencing Winter
Maovements of Elk, Journal of Mammalogy, Vol. 65, No. 3 (Aug. 1984), pp. 524~526.

" Again, the UTDWR Statewide Management Plon for Elk states that “Crucial elk habitat is
continuously being lost in many parts of Utah and severely fragmented in others due 0 human
expansion and development, Urbanization, road consttuction, OHV use, and energy development
have all impacted elk habitat.” Energy development is associated with increased fragmentation,
human expansion and development, yoad construction, increased OHV use through new roads,

and the actual energy development footprint itself.

In addition, the UTDWR Sirategic Management Plan for Sage Greuse 2002, identifies the
effects of coal bed methane, gas/oil drilling on sage grouse habitat as a key “issuc.” “Sage-
grouse histotically inhabited much of the sagebrush-dominated ecosystems of North America.
Today, sage-grouse population abundance and extent have declinod throughout most of their
historical range.” BLM National Sage-Grouse Habitat Conservation Strategy (Nov. 2004) at 6.
“) arge-scale modification of sagebrush habitats associated with energy development may have
important impacts on habitat vse or vital rates of sagebrush-dcpendent wildlife species.” Naugle
ct al., Suge-grouse Population Response to Coal-bed Natural Gas Development in the Powder
River Basin: Interim Progress Report on Reglon-wide Lek-count Analyses (May 26, 2006).
Additional information has shown the importance of winter habitat use by sage grouse. Navigle
el al, Sage-Grouse Winter Hahitat Selection And Energy Development in The Powder River
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Basin: Completion Report (June 24,2006). “Knowledge that sage-grouse avoid energy
development in breeding (Naugle et al, 2006) and wintering seasons (this report) shows that
conservation strategies to date to protect the species have been largely ineffective.” Id at !.

LEGAL REQUIREMENTS

L THE NATIONAL ENVIRONMENTAL POLICY ACT,

The National Environmental Policy Act (“NEPA™), 42 U.S.C. §4321 ef seq., roquires
federal agencies to take a “hard look” at new information or circumstances conccrning the
environmentsl effects of & federal action even after an initial enviromnental analysis has been
prepared. Agencies must supplement cxisting environmental analyses if new circumstances
“raise] ] significant new information reicvaut 16 ertvironmental concerns[.]” Portland Audubon
Soc’y v. Babbitt, $98 ¥.2d 705, 708-709 (9th Cir. 2000). Moreover, an “agency must be alert to
new information that may altet the results of its original environmental analysis, and continue to
take 2 ‘hard look at the environmental cffects of [its] planted action, even after a proposal has
received initial approval.” Friends of the Clearwater v. Dombeck, 222 T.3d 552, 557 (9th Cir.
2000) quoting Robertson v. Methow Valley Citizens Council, 490 U.8, 332, 374 (1989).

NEPA’s implementing regulations further underscore this obligation. An agency “shall
preparc supplements to either draft or final environmenta! impact statemonts if ... there are
siguificant new eircumstances or information relevant Lo environmental concerns and bearing on
the proposed action or its impacts.” 40 CFR. §1502.9(c)(1)(). Even where an environmental
impact statement (“EIS") has been previously prepared, “[i]f there remains ‘major Federal
actio[n]’ to occur, and if the new information is sufficient to show ihat the remaining action will
‘affecft] the quality of the human environment(’ in a significant manner or to significant extent
' not already considered, a supplemental EIS must be prepared.” Marsh v. Oregon Natural

Resources Council, 109 S.Ct. 1851, 1859 (1989). '

The Council on Environmentat Quality’s (“CEQ”) NEPA guidance states that “if the
proposal has not yet been implemented, EISs that are more than 5 years old should be carefully
reexamined to determine if [new circumstances or information] compel preparation of an EIS
supplement.” See 46 Fed, Reg. 18026 (1981) (Question 32). This caution was reiterated by
easlier BLM Instruction Memoranda (“IM”) Nos. 2000-034 (expired September 30, 2001) and
2001-062 (expired September 30, 2002).

A,  Existing Analyses Are Not Sufficient in Light of Significant New Information
Concerning the Needs of Big Game and Sage Grouse. '

TRCP understands the resource management plans (“RMP”) on which BLM relies to support-the
proposed leasing action are the Price MFP (1982), San Rafael RMP (1989) and the Diamond
Mountain Resource Area RMD (1993),

As @ preliminary matter, TRCP notes that these RMPs are all at least 1S years old, with
one being more than two decades old, clearly triggering the need for heightened scrutiny under
CBQ guidance and BLM’s earlier IM Nos. 2000-034 and 2001-062. Additionally, given that
both the Vernal and Price RMPs are currently under revision, the BLM has admitted that the fand
use plans used to evaluate the nominated lease parcels for the June 5, 2008 leasc sale arc based




on information in need of revision. ITowever, because no additional information has been
provided, TRCP assumes BLM has determined that these RMPs and the NEPA analyses
conducted to support their adoption decades ago have been deemed adequate for purposes of

supporting the proposed lease sale.

In summary, TRCP submits that BLM has not eveluated fully the impact of habitat
fragmentation, loss, and other factors (both indirect and cumulative) associated with
development of the offered parccls on key big game and sage. grouse habitat, BLM’s RMPs
made, at best, a determination that leasing was suitable at the planning level and deferred
specific analysis to the project level. Now, BLM - at the project level — relies on the RMPs and
outdated NEPA snalysis conducted at the planning level to support leasing the offered parcels.
This circular consiruct avoids the “hard look™ NEPA requires BLM to take when evaluating the
impact of oil and gas leasing on big game and upland bird habitats. Since BLM has determined
that leasing confers & “right” to develop the parcel and therefore 2 leasee may develop lands once
8 lease is awarded, the action that sets into motion the development of the lease is the leasing
slage — where no specific analysis has been done.

Jn light of the significant new Information discussed below, the agency’s decision to lease
parcels that could significantly impact crucial mule deer winter range and migration routes and
- grouse habitat without further evaluating the impacts of leasing is unsupporiable. Any
Documentation of NEPA Adequacy (“DNA”) prepared for the proposed lease sale is arbitrary,
capricious, contrary to law, and an abuse of discretion.

L New Information on Rig Game Needs.

Sinee the time when the RMPs were originally developed, BLM has acquired significant
new information about oif and gas development, and important wildlife habitats like crucial
winter range, fawning aress, and migration routes. This has led BLM to adjust, and in some
instances significantly change, winter range boundarics for mule deer and othor big game
species, as well as boundaries for sage grouse breeding areas. BLM has algo learned much more
about the impacts of oil and gas development on mule deer. BLM has funded and advised on .
specific research (o evaluate impacts on mule deer from development in winter range. The most
recent findings, including ‘published litcrature, report significant impacts to mule deer use of
winter range, with 27% being attributed to encrgy development. Sawyer, H. ot al., 2006
ANNUAL REPORT, SUBLETTE MULE Ditr STUDY (PHASE IT): LONG-TERM MONITORING PLAN TO
ASSESS POTENTIAL IMPACTS OF ENERGY DEVELOPMENT ON MULE DEER IN THE PINEDALE
ANTICLINE PROJECT, Cheyenne, Wyoming, USA (2006) and Sawyer, H, et al.,, 2006, WINTER
HIABITAT SELECTION OF MULE DEER BEFORE AND DURING DEVELOPMENT OF A NATURAL GAS

FIELD, Journal of Wildlife Management 70:396-403 (2006). The mule deer research from
Sublette County, Wyoming paints & “serfously different picture of the likely environmental
consequences of the proposed action” thet has pever been disoussed in an environmental
assessment or impact statement. Stafe of Wisconsin v, Weinberger, 745 F.2d 412 (7th Cir. 1984);
accord, Essex County Preservation Ass'n v. Campbell, 536 F.2d 956 (1st Cir. 1976).

In addiﬁon, recent studies have concluded that protection of migration corvidors is critical
fo sustaining migratory mule deer populations in key areas, See generally Westem Ecosystems
Technology, Final Report for the Atlantic Rim Mule Deer Study (April 2007), “Prior to 2000




[when neatly all the RMPs at issue here were adopted], conserving migration routes had not been
A top management concern for agencies” in areas where development was relatively minor. Halt
Sawyer and Matthew Kauffiman, Identifying Mule Deer Migration Rouies in the Atlantic Rim

Project Area (April 1,2008) at 1.

Finally, through the usc of radio and satellite telemetry, scientists from UT DWR and
other big pame researchers have been able to identify migration routes used by big game in their
saasonal movemente. Thess materials constitute inventories and evaluations of the areas using
- vastly improved {echniques and methods - including compilation of comprehensive on-the-
ground data, photographs, mapping, and extensive documentation of land conditions and values
collected during extended visits, and research conducted subsequent to the BLM's RMP
development. This information was not available at (he time the relevant RMPs were developed
and cannot be said to have been considered for NEPA purposes.

" TRCP notes BLM Utah’s gister offices are rethinking the continved viability of existing
NEPA analysis. Montana BLM recently pulled 73,000 acres from & proposed sale based on
concerns over impacts to mule deer and sage grouse. Albright G, BLM Defers Acres from July
Oil and Gas Leave Sale, Montana/Dekota BLM Newroom (19 Juty 2007). Additionally,
Wyoming BLM decided to pull two parcels from its December 2006 Oil and Gas Lease Sale-
based on concerns expressed by WGFD, Lewis, P., Information Notice-Protest Filed Parcels
WY.0612-160 and WY-0612-161 Withdrawn, W yoming BLM Newsroom (28 November 2006).
Wyoming BLM also decided to pull 13 parcels from the November 2007 lease sale at the request
of Governor Freudenthal and the Wyoming Game and Fish Commission. Wertz, C., BLM Defers
Offering 13 Parcels in Upcoming Qil and Gas Sale (30 November 2007). Also, Colorado BLM
recently deferred 84 parcels from their May 8, 2008 lease sale. Gardper, J., BLM Colorada’s
May 2008 oil and gas lease sale neis 84 million, Colarado BLM Newsroom (5 May 2008).
Finally, New Mexico BLM deferted 37 parcels for the April 16, 2008 lease sale due to concerns
raised by sportsmen and the New Mexico Fish and Game aboul desert highorn sheep habitat.
Lortez, O., Amendment #2 Competitive Sale Notice BLM Leasc Sale Notices and Results (3
April 2008) and Lortez, O., Amendment #3 Competitive Sale Notice BLM Lease Sale Notices

and Results (4 April 2008).

These actions arc consistent with the Utah BLM’s decision to pull 42 patcels in the
August 2007, leasc sale, cancel the entire November 2007 lease sale and then defer 5 parvels in
the February, 2008 lease sale. Catlin, T., Foderal Oi] and Gas Sale Scheduled for August 2,
Utah BLM Newsroomt (15 August 2007); Catlin, T., November Competittve Oil and Gas Lease
Sale Cancelled, Utah BLM Newsroom (28 Septerabet 2007), Catlin, T., Federal Oil and Gas
Sale Scheduled for February 19, Utah BLM Mewsroom (15 February 2008).

Uniformity of action among BLM offices is something BLM has identified as critical in
wildlife management. BLM’s National Sage Grouse Habitat Conservation Strategy provides:

FLPMA gave BLM the legal authority and mandate to manage and regulate the
uses on the public lands “so that their various resource values are wiilized in a
combination that will best meel the present and future needs of the American people™
(Section 103 (c)). Consistency and coordination in identifying and addressing threats to
sage-grouse and sagebrush habitat in context of the multitude of programs that BLM




rnanages is required. Addressing these threats throughout the range of the sage-grouse is
critical to achicving the mandate of FLPMA and {hreat reduction, mitigation, and
climination to sage-grouse and sagcbrush habitats, )

Id at 4 (Emphasis supplied).
2. New Information on $age Grouse Needs.

Biologists from the Western Association of Fish and Wildlife Agencies (“WAFWA”)
recently presented to Wyoming Game and Fish a memorandum entitled: Using the Best
Available Science to Coordinate Conservation Actions that Bengfit Sage-Grouse Across States
Affected by Oll and Gas Development in Management Zones 1-1l (Colorado, Moniana, North
Dakota, South Dakota, Utah, and Wyoming) (23 Januvary 2008) (Copy attached as Exhibit A).
The memorandum states: '

Full field energy development appears to have negative impacts on sage-grouse
populations under current lease stipulations (Lyon and Andetson 2003, Holloran
2005, Kaiser 2006, Holloran ¢t al, 2007, Aldridge aud Buyee 2007, Walker t al.
2007, Doherty et al. 2008). Much of greater sage-grouse habifat inMZ 1and2
has already been lcased for ofl and gas development. These leases oarry
stipulations thal have been shown 0 be Inadequate for protecting breeding and
wintering sage-grouse populations during full field development. (Holloran 2003,
Walker et al. 2007, Doherty et al. 2008). New Jeases continue to be issued using
the same stipulations. To ensure the long term persistence of populations and
meet gouls set by the states for suge-grouse, identifying and implementing greater
protection within core areas from impacts of oil and gas development Is a high

priority.

Research indicates that oil and gas development excesding approximately 1 well
pad per square mile with associated infrastructure, results in caloulable impacts on
broeding populations, 88 reasured by the numbet of male sage-grouse attending
Jeks (Holloran 2005, Naugle et al. 2006). Because breeding, summet, and winter
habitats are essential to populations, development within these arees should be

avoided.

(Emphasis supplied).

WAFWA’s critique was directed at current stipulations BLM places on oil and gas leases

(and also applics 85 & condition of approval on Applications for Permits to Drill and Right of
Ways). Those stipulations are not based on scietice, but instead on a traditional consensual
ment from the “late 1960°s™ as stated in the attached Affidavit by BLM Biologist David A.’
Roberts (July 20, 1998) in Laramie County, Wyoming. (See Exhibit B). As WAFWA correctly
notes, thosc stipulations have been determined to be ineffective in accomplishing their purpose.
The U.S. Fish and Wildlife Service (“FWS™) agrees. In commenting on the use of these
stipulations in the Atantic Rim, FWS stated that it “does not support a 0.25 mile protective
buffer around sage-grouse leks as a mitigation measure, nor does [T'WS] support & 2-mile
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{seasonal] buffer to protect nesting habitat” Rather, F'WS “strangly vecotmmend(] minimum
protection measures as described by Connelly et al. (2000).” See Letter from FWS to BLM
dated January 26, 2006. Those measures include precluding surface disturbance within two
miles of an active lek. Comnelly et al,, Guidelines to Manage Sage Grause Population and Their
Habitats, Wildlife Society Bulleiin 2000, 28(4): 967-985.

In addition, on December 4, 2007, the Federal District Court for the District of 1daho
rebuked the FWS for failing to consider the best available science when it refused to list greater
sage grouse as “threatened” or “endangered” under the Endangered Species Act (“ESA"), 16
U.S.C. § 1531 ef seq. Western Watersheds Project v. U.S. Forest Service ___ F.Supp.2d _ ,
2007 WL 4287476 (D. 1daho Dec. 4, 2007), The court reversed and remanded the agency's 12-
month *not warranted” decision issued in 2005, The cowt explained the perilous condition of
the sage grouse and the impact suffered by its habitats to date. Jd. at *1, Further, claborating.on
the current state of grouse habitat according to the experts, the court noted: “Nowhere is sage-
grouse habitat desctibod as stable. By all accounts, it is deteriorating, and that deterioration is
caused by factors that are on the increase.” Jd at *12. The court specifically focused on the
impact of oil and gas development on grouse habitat as identified by an independent expert team,
Id. at *5. The court noted “a singular lack of data on measures taken by the BLM to protect the
sage grouse from energy development, the single ldrgest risk in the eastern region.” Id at *14.

In light of the obvious concemns expressed by the court about the state of sage grouse and
grouse habitat, as well as the acute recognition of the impact of oil and gas development on
grouse and the inadequacy of information concerning BLM efforts to mitigate the same, TRCP
contends it is simply not prudent to lease lands containing documented sage grouse habitat
pending further study of the grouse’s status. Indeed, if the species were listed and protected
under the ESA, that law requires that certain “critical habitats” also be defined. 16 U.S.C. §
1533. It is possible that the very lands BLM now intends to lease will be so designated. Ata
minimum, regardless of FWS’ obligations, the court’s findings certainly warrant additional
NEPA review by BLM prior to leasing.

Finally, sage grouse are already is listed as a “Wildlife Species of Concern”™ in Utah,
which means “there is credible scientific cvidence to substantiate a threat to continued
population viability” http:lfdwrcdc‘nr.utah.gw!ucchiewReportsfSSLIZ1407.pdf. Section
6840.06.D of the BLM Manual (Special Status Species Management) explains with respeet to
“State Listed Species” that “BLM shall carry out management for the conservation of State
listed plants and animals.” (Emphasis supplied). In this context, the term “conservation” means
“the use of all methods and procedures which are necessary to improve the condition ol special
status species and their habitats to a point where their special status recognition is no longer
‘warranted.” BLM Manual § 6840.01. The Manual further dirscts “[a]ctions authorized by BLM
shall further the conservation of fedetally listed species and other special status species and shall
not contribute to the need to list any special status species under provisions of the ES54, or
designate additional sensitive species under provisions of this policy.” BLM Manual § 6840.12
(emphasis supplied). See also BLM Manual § 6840.22.C. As demonstrated by TRCF, and as
acknowledged by WAFWA and WS, cxisting analyses ar¢ not adequate to ensurec BLM can
mect this obligation. None of the protested parcels should be sold until B1.M updates its existing
envitonmental analyses and demonstrates coordination and compliance with the State’s goals for
this sensitive species. '




B.  BLM Must Conduct the Required NEPA Analysis Before Leasing or Impese
“No-Surface Occupancy” Stipulations.

CEQ regulations make clear that the discussion of alternatives is “the heart” of the NEPA
process. 40 C.F.R. §1502.14. NEPA analyses must “Iy]igorously explore and objectively
evaluate all reasonable altematives.” 40 C.RR. §1502.14(a). Objective evaluation is no longer
possible after BLM has bound itself to a particular outoome {such a5 surface oceupation within
sensitive areas) by failing to conduct adequate analysis before foreclosing altemnatives that would
protect the environment (i.c., no leasing or No Surface Occupancy (NSO) stipulations).

An oil and gas leage conveys “the yight to use so much of the leased lands as is necessary
to explore for, drill for, mine, extract, removc and dispose of all the leased resource in &
leasehold.” 43 CF.R. §3101.1-2. This right is qualified only by “[s]tipulations attached to the
lsase; resirictions deriving from specific, nondiscretionary statutes; and such reasonable
measures & may be reguired by the autharized officer to minimize adverse impacts to other
resource values, land uses or users not addressed in the lease stipulations at the time operations
are proposed.” 43 C.F.R. § 3101.1-2. Unless drilling would violate an existing lease stipulation
or a specific nondiscretionary legal requirement, BLM argues lease development must be
permitied subject only 1o limited discretionary measures imposed by the sutface-managing

agency.

Accordingly, the approptiate time 10 evaluate the impact of lcasing on crucial winter
range, fawning habitat, or grouse habitat is before an oif and gas lease is granted. Sierrd Club ».
Peterson, 717 F.2d 1409, 1414-1415 (D.C. Cir. 1983) citing Mobil Oif Corp. v. FTC., 562F.2d
170, 173 (2nd Cir. 1977)). The court in Sierra Club specifically rejected the contention that
leasing was a mere paper transaction mot requiring NEPA compliance. Rather, 1t concluded
where the agency could no longer complctely preclude surface disturbance through the issuance
of NSO leases, the “critical time” before which NEPA analysis must occur is “the point of
leasing,” 717 F.2d at 1414, Thus, upless BLM is prepared to withdraw the protested parcels or
incorporate NSO stipulations into Jeases on the protested parcels, BLM must analyze the impacts
of subsequent development prior t0 leasing. BLM cannot defer all site-specific analysis to later
stages such as submission of Applications for Permit to Drill (“APDs") or proposals for full-fictd

development,

U That said, FLM has broad discretion in lcasing federal lands in the first instance. The Mineral
Leasing Act (“MLA”) “left the Secretary discretion to refuse to issue any lease at all on a given
tract.” Udall v. Tallman, 85 S.Ct. 792, 795 (1965) reh. den. 83 3.Ct. 1325. “The filing of an
application which has been accepted does not give any right to lease, or gencrate 2 legal intercst
which reduces or restricts the discretion vested in the Secretary whether or not 10 issue leases for
the lands involved.” Duesing v. Udall, 350 F.2d 748, 750-51 (D.C. Cir. 1965), ceri. den. 383
U.S. 912 (1966). See also Bob Marshall Alliance v. Hodel, 852 F2d 1223, 1230 (9th Cir, 1988)
(“[Rlefusing to issue [certain petroleum] leascs .. would constitute a legitimate exercise of the
discretion granted 10 the Secretary of the Interiot™); MeDonald v. Clark, 771 F.2d 460, 463 (10th
Cir. 1985) (“While the [MLA] gives the Secretary the authority to lease government lands under
oil and gas leases, this power is digcretionary rather than mandatory™). .




in this case, BLM is attompting to defer envitonmental review without retaining the
authority to preclude surface disturbance. None of the environmental documenis previously
preparect by BLM examines the sitc-gpecific or cumulative impacts of mineral leasing and
development on crucial big game winter range and migration routes. BLM has not analyzed the
new information cited herein, nor has it assessed wival stipulations, other than timing restrictions,
might protect special surface values. This violates federal law by approving leasing -absent
environmentsl analysis as to whether NSO stipulations should be attached to the crucial big
game winter ranges and migration routes lands in cfforts to maintain the vital hubitat function
these lands provide.

BLM, at a minimum, must analyze whether or not leasing is appropriate for these parcels
given the significant resources to be affected and/or analyze whether or not NSO restrictions are
appropriate boyond what was done at the RMP fevel. TRCP contends the proposed parcels
- canmot lawfully be sold unless NSO stipulations are considered in a site specific analysis for cach
parcel and are added for all parcels within theso sensitive areas, where appropriate, to maintain
the function of these habitats. However, whelher BLM agrees with TRCP as to the appropriate
~ outcome of the analysis is not the point. BLM's failure to perform an alternatives analysis to
determine the appropriateness of such restrictions in advance of leasing is arbitrary, capricious,
. apd an abuse of discretion.

Indeed, in an effort to prevent further loss of orucial big game habitats and migration
cotridors, the Western Governor’s Association (“WGA”) in 2007 issued a resolution calling for
better identification and cooperation to proteet these important habitats for the future. See WGA
Resolution 07-01, Protecting Wildlife Migration Corriders and Crucial Wildllfe Habitat in the
West. In the associated follow-up teport made to the WGA from the Ot} and Gas Working
Group (Dccember 2007), problems with the current leasing process and recommendations for

better management and coordination werc made. Recommendation #1-D states: “Westetnt
Governors should request the Secretaries of the Interior and Agriculture to agecss, and implement
 where appropriate, a policy of site-specific NEPA analysis before offering new Sederal lease
parcels in the areas that the states deem to be wildlife comidors and crucial habitats,” (Emphasis

supplied).
1. FEDERAL LANDS POLICY AND MA_NAGEMENT ACT (“FLPMA")

FLPMA requires BLM to prepare and maintain a current inventory of ell public lands and
their resources. 43 U.S.C. § 1711(a). This systematic inventory forms the basis of the land use
planning process. 43 U.S.C. § 1701(a)(2). “Thie] inventory shafl be kept current 8o as o reflect
changes in conditions and to identify new and emerging resource and other values.” 43 US.C. -
§ 1711(a). As noted above, BLM i relying on outdated RMPs and corresponding inventories for
this Jeasc sale. A decision by BLM to hold the lease salc as scheduled without taking info
account the new information cited above would be arbitrary and capricious. Compare Center for
Biological Diversity v. Bureau of Land Management, 422 F. Supp. 2d 11 15, 1167-68 (N.D. Cal.
2006) (“The Court concludes it was arbitrary and capricious to approve the RAMP with such

obviously outdated and inadequate inventories.”).

“In managing the public lands the [Secretary of Interior| shall, by regulation or otherwise,
take any action necessary to prevert Untecessary ot undue degradation of the lands.” 43 U.8.C.




§1732(b). In the context of FLPMA, by using the imperative language “shall”, “Congress
[leaves] the Secretary no discretion” in how to administer the Act. NRDC v. Jamison, 815 F.
Supp. 454, 468 (D.D.C; 1992). BLM’s duty to prevenl unhecessary or undue degradation
(“UUD") under FLPMA is mandatory, and BLM must, at 2 minimum, demonstrate compliance
with the UUD standard. Sierra Club v. Hodel, 848 F.2d 1068 (10th Cir. 1988) (the UuD
standard provides the “law to apply” and “imposes & definite standard on the BLM.”).

In this case, BLM is required to demonsirate compliance with the UUD standard by
showing that future impacts from development will be mitigated and thus avoid updue or
unnecessdry degradation of big game crucial winter ranges, fawning areas, and migration routes,
plus sage grouse habitat. See e.g., Kendall's Concerned Area Residents, 129 IBLA 130, 138 (“If
unnecessary of undue degradation cannot be prevented by mitigation measures, BLM is requircd
to deny approval of the plan.”), See also Mineral Policy Center v, Norion, 292 F. Supp. 2d 30, 40
(D.D.C. 2003) (“FLPMA, by its plain terms, vests the Secretary of the Interior with the
authority—and indeed the obligation—to disapprove of an otherwise permissible .., operation
because the operation though necessary ... would unduly harm or degrade the public land.”) 2

In this instance, BLM has a statutory obligation to demonstrate that leasing in or adjacent
1o crucial big game winter ranges and migration routes and within: grouse habitat will not result
in UUD. Specificaily, BLM must demonstratc that {easing, will not lead to future development
that causes UUD by irreparably damaging the habitat function of crucial big game winter ranges
and migration routes and sage grouse habiat thet could lead to population decline. EXxisting
analysis has not satisfied BLM’s obligation to comply with the UUD standard and prevent
permanent impairmont of the function of crucial winter ranges, fawning areas, and migration
routes, plus sage grouse habitat of these public lands. Proceeding with leasing would be
" arbitrary, capricious, and an abuse of discretion. '

1.  EXECUTIVE ORDER 13443: FACILITATION OF HUNTING HERITAGE AND
WILDLIFE CONSERVATION

On August 16, 2007, President Bush signed Executive Order (“EO”) 13443, the purpose
-of which i3 “to direct Federal agencies that have programs and activities that have a measurable
effect on public Jand management, outdoor recreation, and wildlife management, including the
Department of the Interior ..., to facilitatc the cxpansion and enhancement of hunting
opportunities and the management of game specics and their habitat.” See EO 13443 reprinted at
72 Fed. Reg, 46,537 (Aug. 20, 2007). Among other {hings, BO 13443 requires BLM to:

o Evaluate the effect of agency actions on trends in hunting participation and, where
appropriate to address declining trends, implement actions that expand and enhance

hunting opportunities for the public,

2 Purther, the agency is required to manage the public’s resources “without permanent
impairment of the productivity of the land and the quality of the environment...” 43 US.C.
§1702(c); Mineral Policy Center v. Norton, 292 F. Supp. 2d at 49.
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s Manage wildlife and wildlife habitats on public lands in a manner that expands and
enbances hunting opportunities, including through the use of hunting in wildlife
management planning; and

» Establish short and long term goals, in cooperation with State and (ribal governments,
and consistent with agency missions, to foster healthy and productive populations of
game species and appropriate opportunities for the public to hunt those species.

Current RMPs, on which the proposed leasing getion is based, do not accoumt for the
dulies imposed on BLM by virtue of BQ 13443, Leasing of the prolested parcels will ditectly
adversely impact the very resources and recreational and hunting interests EO 13443 is intended
to protect. Yet, BLM has provided no explanation of whether or how the proposed lease sale
will comply with BO 13443, While TRCP understands EQ 13443 purports not to create an
independent right of judicial teview, proceeding fo lease the protested parcels without
consideration of the goals and objectives of EO 13443 would be arbitrary and capricious and |
without observance of procedures required by EQ [3443. See 5 U.8.C. § 706(2)(2) and (d). j

CONCLUSION

For the reasons stated above, parcels containing disputed big game crucial winter range,
fawning areas, and migration routes, plus sage grouse habitat are inappropriste for mineral
leasing and development at this time. Eixisting pre-leusing analysis does not comply with NEPA,
FLPMA or other applicable law. Utah citizens have raised substantial concerns about impacts to
big game and upland game bird resources and the nced for additional actions to protect these
resources.

TRCP respectfully requests that the Utah State Dircctor withdraw these disputed parcels
from the June 5, 2008 competitive lease sale. In the event BLM proceeds to offer these parcels,
all prospective bidders should be informed of the pending protest,

Respectfully submitted, .
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Policy Initiative Manager
Theodore Roosevelt Conservation
Partnership

PO Box 1562

Missoula, MT 59806
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MEMORANDUM
TO: Terry Cleveland and John Emmerich
FROM: Torn Ghrigtiansen and Jos Behns

COPY TO:  Jay Laweon, B! Rudd, Reg Rothwell, Bob Oakdeat

SURECT:  Wuit-Giats Sege-Grouse Coordination and Research-besed
Recommondatiens '

Aq gasigned by Assistant Dlrector Emmarich, we have been working with other stute flsh end
wilditfe sganciss in WAFWA Sage-Grouse Manegement Zonee | and 2 (MT, GO, UT, 80, NO,
\AfY) in order 1 coordinate Interpraiation of recant asge-grouse research felaied k& oil and gas
devsiopment.

Attached for your review, plecse find tha jetest and final dooument captaring the nwiti-stats
Intarpratation of the recent science related fo sago-grouse consarvation and ofl and gas
devalopment. }1 has besn well scrutinizad by ot5ff from MT, WY, CO,ND and UTand there is
consensys on the content by the participants. South Dekota wes unabie to attend fhe initlal
medting in Salt Lake City on January §-3, but they have been provided with meating noies and

the-rasulting-t ooumont—

it is sur racommendation thet WGFD acimowledge tis document sa the cotrect intarpretation of
the recently published saga-grouse research gnd uge thiz Informetion to update and augment
departrrant docurments snd pelicies. ltshould be used In the forthcoming discussions with Phe
BLM regarding teir updale i helr sage-grouse [netuction Mamorandum. In addifion, wa
supgestthat In arder for thls document to sorve the broadest purposs for sage-grouss
consarvation four additional sotione are needed. Firet, the document shoutd be shared with
Govemor Frepdenthal’s staff. Second, wa recorrrmand that the Diredtor's Office enter into
discuasiond With MT FWP Dirsptor Jeff Hagener o eheurs conslstency In the applicstion of these
recoTenGations between our boeder wlates, and espacially with the YWY and MT BLM 328
Fiald Offices. Third, we recermmand the document ba submitiad to WAFWA's Sage-Grouss
Technles Commities 2s well et ihe WAFWA Exscutiva Commitiee for thalr conslieration and
use. Flaally, we recorrarend this document ba Included with other materials sent o the USFWS
for coneigemion In thelr review of the status of sage-grouss and maestres in placs o canyerve
thass populetions, ’

W look forward o your direstian on how to proceed.

Remeraing ikl - Serving Piopls’
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TUsing the Best Available Scetence to Coordinate Conservation Actions that
Benefic Greater Sage-Grouse Across States Affected by Ol & Gas Development in

.- Manngeme_nt'_Zanes I-IY (Colorada, Mentana, North Dakota, South Dakots, Utah,

and Wyoming)

: Background

Groater Sage-grouse are widely considered in scisntific and public policy arenas to be a
species of significant conservation cooer. Loss, degradation and fragmentation of .
important segebrush grassland habitats have negatively imnpacted sage-grouse .
populations, Much of this loss of habitat function is occurring in Sage-grouse
Manggement Zones (MZ) 1 and 2 (Stiver et a1. 2006) in Colorado, Montana, North
Dakota, South Dakots, Utah, and Wyoming as a result of oil and gas development
(Connelly st al. 2004). Oil and gas development is tapidly increasing within thess exeas.
In response to those concerns, states and provinces are in various stages of completing or
updating management plans in order to provide for long-terma sage~grouse conservation. .
Special emphasis is being placed on il and gas development as it rapidly spreads across
much of the eastern range of sage-gronse.

The rovent decision by B, Lynn Winmill, ChicfU.S. District Judge (2007), which
remands the original 2005 not wammanted decision back to the USFWS for -
reconsideration, has highlighted the need for States to coordinate their spplication ofbest

" aveilable ecience. Representatives from the stato agencies with authority for managing

fish and wildlife from the major sage-grouse and energy producing states comprising MZ -
1 and 2 and sage-gronsk researchers who have published new findings, met on Janvary 8
end 9, 2008 in Salt Lake City, The objectives of the mesting wete to better understand the
application of most recent peer-reviewed science within the context of oil and gas -
development and coordinete and compare implementation of conservation actions

wtilizing that information. _ _

Review Process

The participants at this meeting represented technioal science and management sdvisors
from each of the states, - Researchers having the most recently peer reviewed and
published articles concerning sage grouse and oil and gas development were invited to
present their findings and answer questions. State agency participants agreed that the
gosl was not to establish state or regional policy or to determine the mansgement actions
that will be implemenied in any or all states within MZ 1 or 2, Rathet, the goal was to
reach agreement on the conservation concepts and straregies related to cil and gas
development that are supported by current published pecr-roviewed and unpublished -
Literature. If implemented, these concepts and stretegies Hkely will not elintinate impacts
to sage-grouse populations that result from energy development, However, when used in
corbination with other conssrvation measures, these actions may ephance the likelfhood
that sage-~grouse populations will persist at levels that allow historical nses such a3
grazing and agriculture and maintain their current distribution and sbundance, thereby
avoiding the need to list sage-grouss vader the fedgral Endangered Specios Act.




Each researcher was invited fo present their findings and to answer questions posed by
the states. Following this; each state provided an overview of their review of ﬂ_le scienoe

" and their resulting management actions and recommendations. Tho group then
o collectively reviewed, debated and agreed on the concepts and strategies sapported by
. that soience. The foeus of the meeting was on five key issues: core areas, no-surface-

occupancy zones, phased development, timing stipulations, well-pad deasitics, and
restoration, Scientific data are available to inform meny other issues related to sage-
gronse management and conservation that were not reviewed (¢.g., BMPs).

Core Areas

Tdentifioation and protection. of core aregs, sametimes also roferred to 25 crucial areas,
will help maintain or achieve terget gosls for populations including distribution and
abundance. o : :

Full field energy dovelopment appears to have severs negative impacts on sage-grouse
populations under current lease stipulations (Lyon and Anderson 2003, Holloran 2005,
Kaiser 2006, Holloran et al, 2007, Aldridge and Boyce 2007, Walker et al 2007, Doherty
et 1. 2008), Much of greater sage-grouse habitat in MZ 1 and 2 has already beent leased
for ofl and gas development. These leases carry stipulations that have been shown to be
insdlequate for protecting breeding and winteting sage-grovse populations during full -
Field developrment. (Holloran 2005, Walkes . ol. 2007, Doberty et al, 2008) New leases
continue to be issued utilizing these same stipulations. “To ensure long-term persistence

St popilahons md Taeet pouls 58 By tHe EatE o sege-grouse, identifying and
implementinly greater protection within core areas from tmpacts of ofl and gas
development is a high priority.

fn arder o conserve core aress it is essential that they be identified and delineated. Sage-
grouse populations ocotr over largs landscapes comprising a sexics of leks and lek .
complexes with associated seasonal habitats. Therefore, core areas should capture the
remge required by a defined population to maintain jtself. This concept is consistent with
Crucisl Wildlife Habitats recently endorsed by the Western Governot's Association
(2007). Cxiteria that could be used to ideatify and map core areas include, bt are not
limited to: (1) lek densities, (2) displaying male densities, (3) sagebrush patch sizes, (4)
seasonal habitats (breeding, summering, wintering areas), (5) seesonial linkages, or (6) .
appropuiate butfers around importaut seasonal habitats, '

Research indicates that ofl or gas development exoseding approximately 1 well pad per
squave mile with the associated infrastracture, results in caloulable impacts on breeding
populations, as measured by the number of male sage-grouse attending leks (Holloran
2005, Naugle et al. 2006). Because breeding, summer, and winter babitats ste essential
to populstions, development within these areas should be avoided. If development
cannot be avoided within core areas, infrastructure shonid be minimized and the area
should be managed in a manner fhat effectively conserves sagebrush habitats within that
ares.




No Surface Occupancy (NSO)

. © Atthe scalg fhﬁ’c-NSOS-ai'a esta.blzshed, they alone will not eo;me.rve saga—lgrouse o
R . populations without being used in corbinstion with core areas, The intent ofNSOs 18 to
- maintain, sege-grouse distribution and a sewiblause ofabitat integrity asaneerds .

! de’iﬁloped. ) - . .

Breeding Habitat - Lok

Research in Montans and Wyoming in coal-bed methane natural gas (CBNG) &nd desp-. .
well fields suggests that impacts to leks from snszgy development are discernable outto a
winirauay of 4 miles, sad that some Icks within this radius have been extirpated as a
divect result of energy development (Holloran 2005, Walker et al. 2007), Walker et al.
(2007) tadicates that the current 0,25-mile buffor lease stipylation is insufficlentto .
adequately conserve bresding sage-grouse populations in areas having full CBNG
development. A 0.25-mi. buffer leaves 98% of the landscape within 2 xiles opex %0 fall-

' geale energy development. In s typiosl landsoape in the Powder River Basin, 98% CENG
development within 2 miles of leks is projected to reduce the average probability of lek
persistence from 87% to 5% (Welker et al. 2007). Only 38% of 26 leks ingide of CBNG
development remained active compared to 84% of 250 leks outside of development

. (Walker et al. 2007). Of leks thet persisted, the numbers of attending males were reduced
by approximately 50% when compared to those outside of CBNG Jevelopment (Walker

el 2007

- The impact analyses provided in Walker et al. (2007) axe based on & 7-year dataset where
probability of Jek persistence is strongly related to extent of sagebrash habitat and the
extent of energy development within 4 miles of the lek and the extent of pgricultural
tillage in the surrounding landscape. The estimated probabilities of lekpersistence are
only reliable for the length of the dataset, and it is not undexstood how other stxessors
(e.g., West Nile virus [Naugle et al. 2004], invasive weeds [Bergquist et al. 2007]) will
cumulatively irapact sage~grouse over longer tine periods. While inoreased NSO buffers
alone are untikely to conserve sage-gronse populations, results from ‘Walker ot al, 2007 .

" suggest they will increase the likelthood of maintaining the distribution and sbundance of
grouse and should increase the likelihood of successful restoration following suergy
development. .-

Additional information provided in Walker et al. (2007) allows managers and policy-
makers to estimate trade-offs associated with aliowing development within & range of
Jifferent distances from leks (Rigures 1a and 1b), These probabilities will also need to be
applied over larger landsompes in future analyses to better understand projected region-
and state-wide population impacts under ourrent and futtire development $0£0ATIO08,
Walker et al. (2007) studied lek persistence from 1997-2005 in relation to coal bed
natural gus (CBNG) development in the Powder River Basin. These moodels are based on
projected impacts of fall-field development within (8) 2 miles and (b) 4 miles of the lek.
We present results from these modsls (rather than models with impaots at smaller scales)




becanss development within 2 and 4 miles of leks are known to decrease breeding
populations as measured by the number of displaying males (Holloran et &1, 2005, Walker
et al, 2007), and 52% and 74-80% of hens &re known to nest within 2 and 4 miles of leks,

o respectively (Holloran and Anderson 2005, Colorado Greater Sage-Grouse Conservation

* Plan Steering Committes 2008). Sizes of NSQ buffers required to protect breeding

.: . populations may be underestimated because leks in CENG fields have fewer malcs pet

lek and s time lag oceurs (avg. 3-4 years) between development and when leks go
inactive. As &vesult, it is expected that not onty will lek persistence decline, the number
of males per lek will also decline: In cottfrast, sizosmaybeovwwﬁmatadwhmhighlek
densitias canse buffars from adjacent laks to overlap. Adaitional time i yequired to
develop models demonstrating the probabilities of lek persistence at well-pad densities
lege than full devetopent..
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Figure 12, Bstimated probability of ik persistencs (fasbed lines ropresent 85% Cle)in
fulty-developed’ coal-bed natural gas fields within an average landscape in the Powder
River Basin (74% sagcbrush habitat, 26% other hebitats types) with different sizes of po-
surface-occupancy (NSO) buffers arouud leks, assuming that only CBNG within 2 miles
of the lek affects persistence. Buffer sizes of 025 mi, 0.5 1., 0.6 1mi., and 1.0 mi. result
in estimsated lek persistence of 5%, 11%, 14%, and 30%. Lek persistence in the absence
of CBNG averages ~85%. i : :

! Deofinnd as eatire are cutside the NSO butfes, but within 2 rolles, being within 350 mesers of a well
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Estimated lek persistance

NSO. rad:us around lek (mi.)

Figure Ib Estimated probabxhty of lek persistence (dashed tines xepresent 95% CIs) in’
fully-developed® coal-hed natural.gas-ficlds within at: average landscape in the Powder

River Basin (74% sagebrush habitat, 26% other habitats types) with different sizes of no-
gurface-occupancy (NSQ) byffers around lekx,,asmrdng that only CBNG within 4 miles
ofthelekaffectspexsiszeme Buffer sizes of 0.25 mi., 0.5 md,, 0.6 mi,, 1.0 mi,, and 2.0

mi. result in estimated lek persistence of 4%, 5%, 6%, 10%, and 28%. Lek persmtema in

the absence of CBNG averages ~B5%.

Figures 12 and 1b prow_de an ilfustration 67 the trade-offs between differing NSO buffers
in relation 1o lek persistenice in developing CBNG fields. The group does notoffer a
specific NSO recommendation but provides these graphs to guide decision- ma]nng

Breeding Habitat - Nmrfug and Earbr Brood-rearing

Yeatling famale proajer sage-grouse avoid nesting in areas within 0.6 miles of producing
well pads (Holloran et al. 2007), and brood-rearing fernales avoid areas within 0.6 miles
of producing wells (Aldridge and Boyce 2007) This suggests a 0.6-mile NSO eround al]
suitable nesting end brood-rearing habitats is required to minimize impacts to fomales .
during these seasonal periods. In arcas where nesting habitats have not been delineated,
 restarch suggests that greater sagoe-grouse nests are not rapdomly distributed. Rather,
they are spatially associated with lek location within 3.1 miles in Wyoming (Holloran and'

Anderson 2005), However, a 4-mils buffer is neaded to encompass 74-80% (Moynahan

2 Defined 83 entire ares owtvide the NSO buffier, but witkin 4 miles, being within 350 meters ofa well




2004, Holloran and Anderson 2005, Colorado Grester Sage-Grouse Conservation. Plan
Steering Committes 2008), Thess suggest that all areas within at least 4-miles of a lek

__ should be considered nesting and brood-rearing habitats in the absence of mapping.

- - Winter Habltas

NSO or other protections may zlso need to be considered for cracia] winter range.

Survival of juvenile, yearling, and adult females ate the three most important vital rates .
that drive population growth in greater sage-grouse (Holloran 2005, Colorado Greater
Sage-Grouse Conservation Plan Steering Committes 2008), Although overwinter .
survival in sage-grouse is typically high, severe winter conditions can decrease hen

. gurvival (Moynahan et al 2006). Crucisl wintering hebitats can constitute a small paxt of

-

the overall landscepe (Beck 1977, Hupp and Braun 1989), Doherty et &l (2008)
demonstreted that sage-grouse avoided otherwise suitsble wintering habitats once they
have been developed for ensrgy production, even after timing and lek buffer stipulations
had been applied (Doherty et al. 2008). For this reason, increased Jevels of protection
may need to be considered in crucial winter habitats,

Phased Development

Population-level impacts and avoidance associated with encrgy development have been
documented (Braun et al. 2002, Lyon and Anderson 2003, Holloran 2005, Kaiser 2006,

Holloran et 3l, 2007, Aldridge and Boyoe 2007, Walker et gl 2007, Doherty ot al. 2008).
Phased development maximizcs the amount of area within & landscape that is not being.

TTmpacied By developritedt f ahy drle fime, dnd can ocour at multiple spatial soales (e.g.,
phased development of separate fields in a landscape, phased development of
infrastructure within a single unit or field, or phassd development within & single lease).
Unitization, clustering, and geographically staggered development are all forms of phased
development. As'a tool to minimize inpacts 1o sage-grouse, doveloping oil and gas
resources by employing oné of these phased methode may help maintain large, functional

blocks of sagevgrouse habitat.

Timing Stipulstions

" As with NSOs, at the geale that timing stipulations ars established, thoy alone will not

copserve sage-grouse populations without being used in combination with core areas.
The inteot of fiming stipulations is to help maintain sage-grouse distribution and a .
semblanee of habitat jotegrity as ap ares is developed. Timing stipulations are of lesser
valne at the scale of full-field development.

Breeding Habitar - Leks

Treffic during the strutting period when males are on, a lek rosults in declines in male
attendance when road-related distarbance is within 0.8 wiles (Holloran 2005). The
distance traveled by males from the lek during the bresding season has been reported in
varying ways but generally averages 0.6 miles fom & lek (Colorado Gireater Sage-Grouse
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Conservation Plen Steering Committee 2008 - soe Appendix B). Additionally, ferales |
breeding on 1eks within 1.9 miles of namral gas development had lower nost initietion

: . rabes and nested farther from the lek corapared 1o non-impacted individuals (Lyon and -
" Anderson 2003), suggesting disturbance to leks influence females as well. Local

" variations may influence the spplicetion of specific dates, which are typically within 2

B

“+  window of Maxch 1 and May 31.

Breeding Habitat ~ Nesting andEarIy Brooderearing

Often, timing stipulations (periods where 10 activity that oreates disturbance are allowed)
for breeding habitat have been applied using a xadius around a lek. However, nesting and
brood-rearing habitat is not uniformly distributed around the lek. Mapping of habitat
would allow for more accurate application of this stipulation, Research on the
distribution of nests relative to leks and on the timing of nesting indieates that timing
stipulations to protect nesting hens and their habitat should be in place from March
through June in mapped breeding habitat or (when nesting habitat has not been mapped) - -

- within 4 miles of active 1ek sites (Moynehan 2004, Holloran et al. 2005, Colorado

Greater Sage-Grouse Conservation Plan Steering Committes 2008).

F?inxerHabi:ar -

Research suggests that no surface ocsupuncy should alse be applicd o important . |
witrtering habitats (Doherty et ol. 2008}, but if development occurs, impacts would bé
reduced if development activities wete avoided between Docomber 1 and March 15,

Well-Pad Densities

Leks tend 1o remain active when well-pad densities within 1.9 mriles of laks are loés than
1 pad per square mile (Holloran 2005) by leks tend to go inactive st higher pad densities
(Hollorax 2005, Naugle et al. 2006). '

Restoration |

The purpose of restoration in sage-gronse habitat should be the removal of infrastractare
associated with energy development from the land surface and subsequent re-
establishment of native grasses, forbs, and shrubs, including sagebrush, to promote
natural ecological function, Restoration should reestablish functionality of seasonal
habitaty for sage-grouse, Thus & field should not be considered restored until sagebrush-
grassland habitate heve been recgtablished,

Fature Needs

Time did not allow for ademil.ed discussion of specific Best Management Practices for
oil and gas development and restoration, sersonal habitat mapping, or future research,
These topics are all recogrized as needing action in the immediate future.
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‘o ‘Parﬁdpunta (Alphabetical)

- . Dr. Tony Apa, Colorado Division of Wildlife
.+ Mz Joe Bohme, Wyomning Game and Fish Department

Mr. Tomn Christiansen, Wyoming Game and Fish Departoent

Mz, Jeff Herbert, Montana Departinent of Fish, Wildlife and Parks
Mr. Bill James, Utah Division of Wildlife Resources

M. Rick Northrup, Montans Department of Fish, Wildlife and Parks
Mr. Dave Olsen, Utah Division of Wildlife Resources :

M. Azron Robinson, North Dakots Gapa¢-and Fish

Ms, Pam Schrmurr, Colorado Division of Wildlife

. Mt. T.0. Smith, Montats Department of Fish, Wildlife and Paﬂm
M. Brett Wallcer, Colorado Division of Wildlife

Invited Guesu

Dr. Matt Hollores, Wyorsing Wildlife Conaultants, 1LC
Dr. David Nuugle, University of Montaga
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AFFIDAVIT OF DAVID A, ROEERTS

DAVID A, RODRRTS, boing First duly swom, deporer and siates of his ows imowiedge:

1. [ am a T8, vitizen aod & oeident of Latemis County, Wyoming, T weeide at 7136 .
wmcwm.wmnmzm My home phoos # ig (307) 637-

9. L of sfficiens ags (DOB: 12/19/46, = 51 1/2 yrs) to testify, and to the best of my
Wu,luwmpwmwwwdoﬁcdmmmammmm

3, [ vecatved & Bachelars of Seiencs degres in Fisgh sad Wikitife Management fren Montina
State University (MSU) in Bozesisn, Montana, in e, 1968, 1 alsc recstvad &
Mesier of Science degres i Fiah and Wikdlife Mansgomest from MSUL in fame, 1970.
The focus of tny Mastst's 82813 work was promghom apealope runge uze and fook
habils in the Yellowwater Triaugla of sast-contral Montane, Prior to coming to work
for che BIM, T wotked io temporaty biclogical positions for the USDA-Foroet Sorvics
and tbe Montena Fish and Glane Deparumont, 1 slao wotked in « parmanent biologlst
mm:mmwcmmma%m}k
twort yoars In osstotn Mootana befote hiring on with the Barstu of Land Minsgement,

4 1o currontly « wildiHfe biokogiat (witdlifs program Jesder) far tha 1.8, Diepanimtent of the
Ingerior-Brureas ¢f Land Mansgunsnt (BLM), Wyoming State Office, in Cheyenne,
w My work sddress bs; 5383 Yoliowtons Road, .0, Box 1828, Chioyeme,
‘Wyoming 82003-1428, My work phone # ki (307) 775-5099. T have been
eoployed in this capacity gice July S, 1985, 1 was fimt canployed by the BLM in the
Miles City Distcict, Miles City, Motibons, in Decembes, 1974, 1 setved in 3
Wwwdogupdﬁmmmmdq.ﬁanmwdhmwmmmﬁd
in'Worlend, Wyoming, m Dacember, 1978 (1 biologlit poaitiot), prior 10 moving to
Chyetns in Yaly of 1985, T have heathy 24 poars of profeasions], biclogical
experisnca with the BLM, mukh of f in the ateas of questian.

5, ImamWymﬂagAudubmmﬂMB.Rawﬂnshww&wﬂ
Decision (ROD) for the Fonah T Fizid Natural Gax Developeneat Praject
WWSWM)MWWW&MM
of Land Appeats {IRLA), 1 thave read s ppelanis’ Statement OFf Resdone and
wmmy,mrmmmymﬂmmummmmu:ﬁm
In , {e asetsa to ae the sppeliants have two majar covtentinns: 1) ey
.mmmnasmmmmmmwwmmmm,mmuy
betiave the BI M sags prowse protective stipulaticaw/restictions o develapment
acﬂviﬂnondnpﬁﬁ:lm&mmhxmdﬁmdﬂuﬂrmmpﬂhbh.




Ma@nunmmmmmmnme
mapagement fsenes and policy. Mot epecificaily, I wili address the sastter of the
crigin and use of the 1/4 mlle Surface ws restrietion xround sags grouss beveding
grounda (vatiously termed stnting grownda, of loks). o

7 msmmmmmmmMﬂu@t«mmmnmhmm
component of the dpecies. The specles vurvival sirategics and behavior heve syolved
m&mmwmmpmﬂsmmmmofmmw
activities, mmmmmmmﬁumwmmm
h@mdhmnﬁwbmumdbcpmmdwanMﬁemHmofhm

Fronss,

Sovers] qoestions have exizted for & lang thue. ‘What Knds of impacty resuit 1o sage
Wuamﬂkdvﬁmkhﬂsofdswlopmmmﬂﬁu? wnd, What kind of
W&mhmﬁdmwmmmmmmmm?
Neither cno of thess questions have best very wel) investigated from & poieutific
mhmmmmmmmmrmm Sefback distences
mmmmmmwmwmmm
but their roal effectivetitss in langely unkuown.

mnwiwofmemanywalhbhmmhmlhawbm-bhwﬂndmﬁuh
pefezeuce t a 174 mils buffer puidoline for posection of yage grouse leke from
dismrbanse, The oz pefercoce that I have boen able to Jocats came out of an early
(dxaft) cdition (sires ISGG)MMuseumhmmgmmgm The fina) ]
guidslines did not contatn W 14 mila wefereacs. In chocking with & numbet of othet
thWMthMMMMWw
toll mo of smy Foizmeific origin foe the 1/4 mile buffer, Yo, Wyoming end most of
thouhwmm.h[o&eelohmhd.hwmdmmmnabmmwum
titne or another in the pasc, [ have enclowed some sosponses that show this.

wmmwmwmuwmmmwmymmmmm
nee voe:

mmmxmmmmmmwmmwdﬁe
WW(MMMBIMMFS}WW:M&
mmmﬁuﬁm(whﬂmmwi)uamd"m .
mmmnmmmmwwmummx
i tage gronse populations. A6 5 remult, the Western Stater Sage Grovse
Committee was fatmed to addrom nome of thege impast Sares. By the mid
lm&,mmmmdmﬁﬁﬂnlmeb«mhmm
guideifneg, mwdmmﬂaﬂmmmﬂnmm
m.wmmmmwvamnmwmu
appropriate protection for Sags grouss, The 1/4 mils distance was mstanlly,
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theragh pot soemtifieally, scooptefl a & buffer dimance from s2g0 grouse leis o
protect them froms vegetation manipulations, Several editioem of the ghidelines
Wee ceated Srom theis tattistion i the wid 1060% untl) Gl final pablication
in The Wildiife Soclery Bullettn n 1977, The 14 mfls distance drapped ot
Intk of anything betier, along With the rest of the guidelitics, brek in the Jue
1960%. Mapuiodofﬁmefnw,adegda)&clﬂmikdimmjm
thndem*gﬁdaﬂm'm'mdud"w:oﬂﬂnﬁmw
Mmﬁmﬁmmnotmyml.mpiﬂukmﬁﬁce\idmmm .
cither smpport oF TefiKe ita woaps. .

The 1/é mils setback stound Ieks hss boen vesd in Wyoming at 1sast sinoe the late
1970%, and maybe before. I do know that & etstewide BLM steadatd stipulstion for
mehdﬂd&wmdmmmh 1940-1981
(500 avtachments), While T have not besn able to establiah & solentific besis for the 14
mﬂuﬁba@kamdkh,lhdiwﬁcmmmgmbuoqu:hin
sevend offices were consulited, and that thia guideline wig ot lesst soceptabla, if ast
entitely £00% consensual st that tine,

§. ‘Whlls thers it vacy Iittle 0f no empitical, scicatific data out there to vithor support or
refits tha 14 mile no murfece aturbance wandard, there doee weent to be an
inmdnﬂiylm‘pﬂe’ofmcdﬂuldunwmuhﬁnswmmtmmﬂcmﬂﬂek
oy siot b& adoquate, Some more rocont (within the fect 5.8 yeaxs) suies and
anecdsta! obosrvations would yuggeat that & greater distance {posaibly 1/2 mile) woald
b4 & mate approveiats protective buffer around suge grouse loks. Even thase more
tecant pudler, bowave, bave pot reaily been designed 1o empirieslly sscetiain an
spproptinte setheck distanos. 1 parsonally believe it would be inappropriate, hawever,
10 Jeap to Some other gukiolins/etandard wiil this whols iapatts situation s
sclentifically investigated further.

FURTHER ARFIANT SAYS NOT,
“Dased s S22 day of Iy, 1990,

P auil b, fobots

_ David A. Roborts
[The Resciaindsr of s Page has been Left Intentioually Bfank]
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Subacribed and swoxt 10 before me by David A. Roberts this 20 Fdsy of July, 1992,
Witiess my hand and offictal seel,

My Commission Expirss: Jens 2 4, /777

[The Remainder of this Page has boou Loft Intationally Blamk




